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VASQUEZ, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue.
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this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a deficiency of $2,595 in petitioners’
2005 Federal inconme tax. The issue for decision is whether
petitioners’ individual retirenment account (IRA) contributions
for 2005 are deductible pursuant to section 219(g).

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, Ted T. Starnes (petitioner) and Sophie M Starnes
(Ms. Starnes) resided in New Mexi co.

Petitioners contributed $4,500 each to an IRA at Del Norte
Credit Union in 2005. Petitioners clained a total |RA deduction
of $9,000 on their 2005 tax return. O this anount, petitioners
cl ai ned $4,500 as a deduction based on an | RA contribution made
on behal f of petitioner and petitioners clained $4,500 as a
deduction based on an I RA contribution nade on behalf of Ms.

St ar nes.

Respondent disallowed petitioners’ $9,000 | RA contribution
deduction. Respondent disallowed $4,500 clained as a deduction
for an I RA contribution made on behal f of petitioner because he
was an “active participant” in a qualified retirenment plan during

2005. Respondent disallowed $4,500 clainmed as a deduction for an
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| RA contribution nade on behalf of Ms. Starnes because her
spouse, petitioner, was an active participant in a qualified
retirement plan during 2005 and petitioners’ nodified adjusted
gross inconme exceeded $160, 000.

Petitioner retired fromthe New Mexico State Aging and
Long- Term Servi ces Departnent (NMSALTSD) on Decenber 31, 1999.
During 2005 petitioner received a pension fromthe State of New
Mexi co’ s enpl oyee retirenent plan. This plan is adm ni stered by
t he Public Enpl oyees’ Retirenent Association of New Mexico
(PERA). After an unknown period of retirenent, petitioner becane
reenpl oyed with the NMSALTSD and was a full-tinme enpl oyee of the
NVBALTSD i n 2005.

Petitioner’s reenploynment was governed by NNM Stat. Ann
sec. 10-11-8(C) (LexisNexis Supp. 2007) because NVSALTSD was
considered an affiliated public enployer. The statute required
PERA retirees reenployed with an affiliated public enployer to
make contributions to PERA once the reenployed retiree was paid
or earned over $25,000 annually.? The reenployed retiree could
continue to receive retirenment benefits fromPERA in addition to
wages paid or earned while working for NVBALTSD, but was not able
to receive retirenent service credit for the mandatory

contributions to PERA. As an alternative, the statute provided

2 Notably, the provision of this statute requiring
mandatory contributions expired on Dec. 31, 2006. N M Stat.
Ann. sec. 10-11-8(C)(2).
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that a PERA reenployed retiree could elect to receive retirenment
service credit for the mandatory contributions to PERA in
addition to wages paid or earned, but would be forced to elect to
suspend distribution of retirenent benefits fromPERA;, i.e.
pensi on paynents. There was no option for a reenployed retiree
to elect out of participating in the PERA pl an.

During 2005 petitioner earned over $25,000 and was required
to make contributions to PERA in the amount of $5, 283. 95.
Petitioner did not elect to suspend receiving his pension
paynments from PERA.

Petitioner did not receive any service credits in exchange
for his $5,283.95 mandatory contribution, which was
nonr ef undable. The Form W2, WAage and Tax Statenent, issued to
petitioner by NMSALTSD for 2005 reflects $61,862.12 in wages and
$5,283.95 in retirenment contributions. The pension plan box is
marked with an “X’ indicating that petitioner was a partici pant
in the plan.

Petitioner received $36,573.84 in pension paynments from PERA
during 2005.
In 2005 petitioners filed a joint Federal incone tax return,

and their nodified adjusted gross incone (nodified AG) was
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$177,982.% At the close of the 2005 tax year, both petitioners
were over the age of 50.

Di scussi on

Cenerally, a taxpayer is entitled to deduct anmounts
contributed to an IRA. See sec. 219(a); sec. 1.219-1(a), Incone
Tax Regs. The deduction may not exceed the lesser of: (1) The
deducti bl e anount, or (2) an anount equal to the conpensation
i ncludable in the taxpayer’s gross inconme for such year. Sec.
219(b)(1). For 2005 the deductible amobunt was $4, 000, increased
by $500 if the taxpayer was age 50 or ol der before the close of
the taxable year. Sec. 219(b)(5)(A) and (B). Both petitioners
were over the age of 50; accordingly, the deductible anount is
$4, 500.

The deducti bl e amount of | RA contributions is further
limted where the taxpayer or spouse of the taxpayer is an
“active participant” in certain retirenent plans. Sec.
219(g)(1). Section 219(g)(5) (A lists six types of plans in
whi ch the active participant limtation will apply. Section
219(g) (5) (A (iii) provides that, an active participant includes
an individual who is an active participant in “a plan established

for its enployees by the United States, by a State or political

8 As relevant herein, nodified adjusted gross incone neans
adj usted gross incone conputed without regard to any deduction
for an IRA contribution. See sec. 219(g)(3)(A).
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subdi vi sion thereof, or by an agency or instrunentality of any of
t he foregoi ng”.

For a taxpayer who files a joint return, the deduction is
reduced using a ratio determ ned by dividing the excess of the
t axpayer’s nodified AG over $70,000* by $10,000. See sec.
219(g)(2). This provision results in a total disallowance of the
| RA deduction where the total nodified AG exceeds $80, 000.
Because petitioners reported a nodified A of $177,982 on their
2005 income tax return, petitioner is not entitled to any IRA
deduction if he was an active participant in a plan defined in
section 219(g)(5)(A) during 2005.°

For a taxpayer who is not an active participant but is the
spouse of an active participant and files a joint return, the
deduction is reduced using a simlar ratio. The ratio is
determ ned by dividing the excess of the taxpayer’s nodified AG
over $150, 000° by $10,000. This provision results in a total
di sal | owance of the | RA deduction where the total nodified AG

exceeds $160, 000. Because petitioners reported a nodified AG of

4 The applicable dollar anpbunt in 2005 for an active
partici pant was $70,000. See sec. 219(g)(3)(B)(i).

5> Petitioners’ nodified A in 2005 was $177,982. The
nodi fied AG of $177,982 m nus $70, 000 equal s $107,982. The
ratio of 107,982: 10,000 equal s 10.7982. Accordingly, the $4,500
al | owabl e deduction is to be reduced by $4,500 nultiplied by
10. 7982, which yields an all owabl e deducti on of zero.

6 The applicable dollar anmbunt for 2005 for the spouse of
an active participant was $150,000. See sec. 219(g)(7)(A).
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$177,982 on their 2005 incone tax return, Ms. Starnes sinmlarly
is not entitled to an I RA deduction if petitioner was an active
participant in a plan defined in section 219(g)(5)(A) during
2005.7

Petitioners argue that petitioner was not an active
participant in the PERA plan because he did not earn any service
credit for his nonetary contributions and such contributions were
nonr ef undable. Alternatively, petitioners argue that their IRA
deduction should be all owed because it was allowed on their 2004
tax return. Respondent argues that petitioner was an active
partici pant because he made contributions to the plan in 2005,
and he was eligible to receive benefits and participate in the
pl an. Respondent further argues that petitioner was an active
participant in the PERA plan because the Form W2 issued to him
by the State of New Mexico reflected that he was an active
participant. Respondent argues that petitioner’s |lack of benefit
fromhis contributions does not preclude himfrom attaining
active participant status. W agree with respondent and concl ude
that petitioner was an active participant in the PERA plan during

2005.

" Petitioners’ nodified AG in 2005 was $177,982. The
nodi fied A of $177,982 m nus $150, 000 equal s $27,982. The
rati o of 27,982:10,000 equals 2.7982. Accordingly, the $4,500
al | owabl e deduction is to be reduced by $4,500 nultiplied by
2.7982, which yields an all owabl e deduction of zero.



Active Partici pant

The plan provided by PERA is a plan described in section
219(g)(5) (A (iii) and the active participant |limtations may
apply to petitioner. The plan provided by PERA is a pl an
established by the State of New Mexico for its enpl oyees.
Accordingly, petitioner is an enployee of the State of New
Mexi co, and the active participant limtations apply to this
pl an. Having determned that the active participant limtations
apply to this plan, we nust now determ ne whether petitioner was
an active participant in the PERA plan.

The fact that petitioner did not receive service credits in
exchange for his mandatory contributi ons does not prevent
petitioner frombeing an active participant in the PERA plan. In
a prior case, we concluded that even where a taxpayer forfeited

his accrued interest in a plan, the taxpayer was still an active

participant in such plan. See Eanes v. Conm ssioner, 85 T.C. 168
(1985). W also found a taxpayer to be an active participant
where the taxpayer was accruing service credits from mandatory
contributions at such a slowrate that the taxpayer woul d be
required to work 120 years to receive a retirenment benefit. See

Wade v. Comm ssioner, T.C Meno. 2001-114. Utimtely, in both

Eanes and Wade, the taxpayers did not receive a retirenent
benefit in exchange for their contributions. Simlarly,

petitioner did not receive a retirement benefit in exchange for
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his contributions to the PERA plan. This does not nean that
petitioner was not an active participant in the PERA plan in
2005.

At the heart of the IRA contribution limtation is
Congress’s concern with taxpayers’ being able to receive
duplicate tax benefits fromparticipation in an enpl oyer-
sponsored plan and fromparticipation in an |RA. See H Rept.
93-807, at 129 (1974), 1974-3 C.B. (Supp.) 236, 364. Petitioner
can el ect to suspend receiving a payout of retirenent benefits
fromthe PERA plan at any tine and start accruing service credits
in the PERA plan. Petitioner was, and is, free to elect to start
accruing service credits instead of receiving his pension at any
tine.

The contributions petitioner made to the PERA plan during
2005 caused petitioner to be an active participant in the PERA
pl an according to section 1.219-2(e), Inconme Tax Regs. Section
1.219-2(f), Income Tax Regs., excludes fromthe definition of
active participant only those individuals who have el ected out of
participating pursuant to the plan. Petitioner could not, and
did not, elect out of participating in the PERA plan. Rather,
petitioner made a mandatory contribution, and this is sufficient
to characterize petitioner as an active participant pursuant to

the regulations. See sec. 1.219-2(e), Incone Tax Regs.
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Because petitioner is an active participant and petitioners’

adj usted gross inconme exceeded $160, 000, we concl ude t hat

petitioners cannot deduct their 2005 I RA contributions.

Al | owance on 2004 Return

Petitioners argue that they should be allowed to deduct
their 2005 I RA contributions on the basis that respondent all owed
themfor the 2004 tax year. Respondent’s all owance of
petitioners’ |RA contribution deduction for the prior year has no
beari ng on whether petitioners are entitled to a simlar
deduction for 2005. Even though the Comm ssioner may have
over | ooked or accepted the tax treatnent of certain itens in
previ ous years, the Conm ssioner is not precluded fromcorrecting
that error in subsequent years with respect to the sane taxpayer

Garrison v. Commi ssioner, T.C Meno. 1994-200, affd. w thout

publ i shed opinion 67 F.3d 299 (6th G r. 1995).

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not
menti oned above, we conclude they are irrel evant or w thout
merit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




